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Wednesday
September 9, 2020 7:00 PM Council Chambers

206 E 3rd Street

NOTICE:  Moscow City Council Commission meetings can be televised, videotaped and/or recorded.  Individuals attending the 
meeting who require special assistance to accommodate physical, hearing, or other impairments, please contact the City Clerk, at 
(208) 883-7015 or TDD 883-7019, as soon as possible so that arrangements may be made.

Call to order
1. Approval of minutes from August 12, 2020 [ACTION ITEM]:

ACTION: Approve minutes as presented; approve minutes with amendments; or provide staff further 
direction.

2. Public Comment
(Time limit 15 minutes. Members of the Public may speak to the Commission regarding matters NOT 
on the Agenda nor currently pending before the Planning and Zoning Commission. Please state your 
name and address for the record and limit your remarks to three minutes.)

3. Public Hearing: Legislative Hearing Providing for the Amendment of Moscow City Code Title 4, 
Chapter 3; Providing for the Amendment of the Telecommunications Code to Establish 
Standards for Small Wireless Facilities [ACTION ITEM]:
Telecommunications service providers are currently in the process of deploying 5G/small cell wireless 
technology throughout the developed world. 5G high speed deployment will bring much higher data 
speeds and traffic, but requires small cell installations to accommodate the data demand. 
Telecommunications services are largely governed by the Federal Communications Commission (FCC) 
and the Telecommunications Act, but local governments are allowed to adopt certain regulations at the 
local level. With the likelihood of 5G/small cell deployment in Moscow, Staff has been working on 
drafting an ordinance to address them in the Zoning Code. The draft ordinance was presented to the 
Sustainable Environment Commission at their regular meeting on June 16, 2020 to discuss a unified 
recommendation with the Planning and Zoning Commission. The SEC voted to recommend that the 
Planning and Zoning Commission proceed with the current ordinance and the SEC will continue to 
research health effects and the changing legal landscape to potentially make recommendations in the 
future. 
ACTION: After conducting the public hearing and consideration of testimony received, recommend 
approval of the proposed Ordinance to City Council with no conditions; or recommend approval of the 
Ordinance with modifications; or recommend denial of the Ordinance; or take such other action deemed 
appropriate.

4. Public Art Lighting Discussion [ACTION ITEM]:
With the installation of the recent public art project, there has been some discussion amongst Staff 
regarding the lighting of public art in the City. Currently the majority of lighting is required to be full 
cut-off with up-lighting only permitted in certain circumstances. The Art Department would like to 
request that the Commission review the current lighting ordinance to see if there’s a possibility of 
providing an exemption from the full cut-off requirement for public art. 
ACTION: Discuss the potential code amendment and provide staff further direction if necessary. 
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NOTICE:  Moscow City Council Commission meetings can be televised, videotaped and/or recorded.  Individuals attending the 
meeting who require special assistance to accommodate physical, hearing, or other impairments, please contact the City Clerk, at 
(208) 883-7015 or TDD 883-7019, as soon as possible so that arrangements may be made.

5. Review of Draft Sign Code Status [ACTION ITEM]:
The Supreme Court Case, Reed vs. Town of Gilbert, in 2015 clarified when municipalities may impose 
content-based restrictions on signage. There are various places within the Sign Code which apply 
content-based restrictions and need to be amended to comply with the Supreme Court’s ruling. Staff 
has started to convert portion of the sign code into table format and will review the progress with the 
Commission. 
ACTION: Review the draft Sign Code and provide Staff further direction as deemed necessary.

6. Transportation Commission Meeting Report 
ACTION: Receive report and provide staff further direction if necessary.

7. Announcements
ACTION: Read any correspondence received and provide staff further direction if necessary.

Adjourn
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McClure called the meeting to order at 7:05 p.m. 

MEMBERS PRESENT: in person: Robb Parish, Vice Chair; Rich Beebe, Mike Nelsen, Nels Reese, 
Victoria Seever, Dennis Wilson

via Zoom: Joel Hamilton, Wendy McClure

MEMBERS ABSENT: Scott Gropp

ALSO IN ATTENDANCE: Mike Ray, Sandra Kelly, Anne Peterson

1. Approval of minutes from July 22, 2020 [ACTION ITEM]
Seever moved approval of the minutes as presented, seconded by McClure. Motion carried by acclamation.

2. Public Comment
None.

3. Approval of Reasoned Statement of Relevant Criteria and Standards [ACTION ITEM]: 
a. Proposed Preliminary Subdivision Plat of a 2.49-acre area to create twenty-seven (27) townhouse 

parcels ranging from 634 to 638 square feet in size; one (1) Multi-Family Residential (R-4) parcel 
of 0.37 acres in size; and three (3) Central Business (CB) parcels ranging from 0.20 to 0.29 acres 
in size, referred to as the Gateway on Sixth Addition.

b. Proposed Planned Unit Development (PUD) of a 1.41-acre area to construct twenty-seven (27) 
townhouse dwellings and a 4-story multi-family building containing eighteen (18) dwelling units 
with enclosed parking on the ground floor. 

c. Proposed Rezoning of a combination of Motor Business (MB), Multiple Family Residential (R-4), 
and Central Business (CB) to the Multiple Family Residential (R-4) Zone; proposed Rezoning of 
from a combination of the CB and R-4 Zones to the CB Zone; and proposed Rezoning from the 
University (U) Zone to the R-4 Zone and Motor Business (MB) Zone.

Commissioners had no questions or concerns. Hamilton moved approval of all three documents, seconded 
by Beebe. Motion carried unanimously.

5. Final Review of Small Cell Wireless Facilities Draft Ordinance [ACTION ITEM]:
Telecommunications service providers are currently in the process of deploying 5G/small cell wireless 
technology throughout the developed world. 5G high speed deployment will bring much higher data 
speeds and traffic, but requires small cell installations to accommodate the data demand. 
Telecommunications services are largely governed by the Federal Communications Commission 
(FCC) and the Telecommunications Act, but local governments are allowed to adopt certain 
regulations at the local level. With the likelihood of 5G/small cell deployment in Moscow, Staff has 
been working on drafting an ordinance to address them in the Zoning Code. The draft ordinance was 
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presented to the Sustainable Environment Commission at their regular meeting on June 16, 2020 to 
discuss a unified recommendation with the Planning and Zoning Commission. The SEC voted to 
recommend that the Planning and Zoning Commission proceed with the current ordinance and the SEC 
will continue to research health effects and the changing legal landscape to potentially make 
recommendations in the future. The public hearing for the proposed ordinance has been scheduled for 
the September 9, 2020. 

With regard to input received from members of the public, Seever thought staff should proceed with 
suggested corrections as to form and consistency without consulting the Commission. Some comments 
would actually be better addressed in the Master Service Agreements rather than ordinance. Non-
commercial towers are specifically excluded so ham radio towers won’t fall under the telecommunications 
ordinance. Ray provided clarification that a CUP would be required for macro cell towers over 35 feet in 
height and for small cell towers over 40 feet. Applicants will be responsible to secure their own tower sites., 
with unauthorized access (trespassing) being enforced through the Police Department. Ray said applicants 
would be required to show FCC emission compliance at the time of approval, but on-going tracking of that 
would be a huge strain on staff resources. Parish reminded the audience there will be continued opportunity 
for public comment at the Commission’s hearing on September 9, 2020 and subsequent Council hearing.  
McClure thanked Chaney and Hall for their input but acknowledged some of it is outside the Commission’s 
purview.  

4. Transportation Commission Meeting Report 
No report.  The Commission is scheduled to meet September 10.

5. Announcements
The August 26th meeting has been cancelled.

The meeting adjourned at 7:26 p.m. 

_____________________________
Wendy McClure, Chair



ORDINANCE NO. 2O2O -

AN ORDINANCE OF THE CITY OF MOSCOW, IDAHO, A MLINICIPAL CORPORATION
OF THE STATE OF IDAHO; PROVIDING FOR THE AMENDMENT OF MOSCOW CITY
CODE TITLE 4, CHAPTER 3; PROVIDING FOR THE AMENDMENT OF THE
TELECOMMUNICATIONS CODE TO ESTABLISH STANDARDS FOR SMALL WIRELESS
FACILITIES; PROVIDTNG THAT THE PROVISIONS OF THIS
SEVERABLE; AND PROVIDING FOR THIS ORDINANCE TO
EFFECT FROM THE DATE OF ITS PASSAGE,
ACCORDING TO LAW.

WHEREAS, in 2001 the City first adopted
telecommunications facilities and antenna towers;

WHEREAS, since the telecommunications code
laws, regulations, and court decisions that have
are permitted and regulated; and

WHEREAS, the implementation of 5G
through the use of higher-frequency radio
used by previous cell phone towers; and

BE DEEMED
LL FORCE AND

AND PUBLICATION

specific to

there been federal
telecommunications facilities

data speeds and traffic
range than the frequencies

was

bring
a

WHEREAS, since
facilities which are

they require a greater number of
the public -way; and

WHEREAS, with the cell facilities that are needed to create a 5G
network, and co-location of transmission equipment on
existing clutter, promote public safety, and reduce impacts to the

code does distinguish between macrocell
facilities and

and balanced regulations within the authority reserved forWHEREAS,
local govemments is interest of the City; and

WHEREAS, the City desires to update the telecommunications code to protect and promote the
public health, safety and welfare ofthe community, to reasonably regulate wireless communication
facilities aesthetics, and to protect and promote the character of the City in a manner consistent
with State and Federal laws and regulations; and

WHEREAS, on September 9,2020, the Planning and Zoning Commission conducted a public
hearing upon the amendments contained herein and recommended approval to the City Council;
and
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WHEREAS, on the City Council conducted a public hearing and considered
and adopted the amendments contained herein;

NOW, THEREFORE, BE IT ORDATNED BY THE MAYOR AND COUNCIL OF THE CITY
OF MOSCOW,IDAHO, AS FOLLOWS:

SECTION l: That Moscow City Code Title 4, Chapter 3 be amended as follows:

H. i"t..ornmunications Facilities.
l. Applicability. This Section shall apply to antenna support structures,

antennas and their ancillary facilities ( ) any of which are used
to provide commercial telecommunications This shall not apply to
noncommercial antenna towers exclusively
same lot.

2. Purpose. The provisions of this Section ensure that
facilities are located, installed, manner that:
a. Minimizes the number of antenna towers
b. Encourages the co-location
c. Encourages the use of light poles, water towers or other

structures for antenna of new antenna towers;
d. Ensures that located to minimize visual

impact on the surroundings; and
e. Ensures that of does not have the effect of

prohibiting of services, does not unreasonably

v providers of such services, and allows the
coverage servlces.

3. Definitions.
vaults, enclosures, equipment, and the like

systems.
and/or receives radio waves, microwaves, or other
data or video communications purposes including,

AM/FM radio, micro-wave, cellulartelephone and similar

c. Any structure or building not constructed primarily for the
an antenna but that supports an antenna as a secondary or

d. Antenna . Any structure or pole erected primarily for the purpose of supporting
one or more antennas that are used to provide commercial wireless communications or
telecommunications services.

e. Antenna Tower Height. The overall vertical length of the antenna tower above ground
level.

f. Co-location. Placement of one or more antenna(s) on an antenna support structure or
the placement of an antenna on an antenna tower on which one or more antennas are
already located.

g. Laltice Tower. An antenna tower characterized by a framework of lateral or diagonal
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cross members that stabilize the tower.

lMonopole. An antenna tower that consists of a single upright pole, which is self-
supporting and without supports or guys.

i. Smal/ Ift'reless Faciliry. A telecommunications facility that meets each of the following
conditions:
i. The structure on which the antenna facilities are mounted is:

(a) Fifty (.50) feet or less in height or
(b) No more than ten percent (l0olo) taller than other adiacent structures: or

of the

cubic feet in volume: and

iv. The
regulations: and

not result in

*lTe lecommunicat ions @Fac il it ie s.
antennas and their
communications or

asa

antenna support structures,
lities that are provide commercial wireless

servlces.
lk. Temporary Antenna Tower. the purpose of providing

tele-communications services on for event or to temporarily
replace an antenna toWer while it

4. General Use
a. The is except as permitted as la*iee+e+vers+hat

towers subject to Section 4 .

lattice towers shall be subject
to 4-l-6lof this Zoning Code.

required before the installation, relocation,
of an antenna tower that exceeds thirty-five feet (35') in

neneenfemin€atenn*le+re+Fxcept for small wireless facilities which are subject to
the standards contained in Section 6 herein" co-location shall be a permitted use within
all zoning districts when located upon existing antenna towers and antenna support
structures if the antenna extends no more than fifteen feet (.15') above. and projects no
more than eight feet (8') horizontally away from the existing tower or support structure.
Any co-location of wireless facilities that exceed such limits shall require a Conditional
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Use Permit.
d. A temporary antenna tower as defined herein shall be a permitted use in all zoning

districts, subject to site plan approval by the Zoning Administrator. The duration of
the temporary antenna tower at the site shall not exceed the special event time or the
time reasonably needed to repair the antenna tower in need of repair.

5. General Telecommunication Facility Development Standards
a. Prohibited Towers. The installation of facilities utilizins lattice

towers or towers requiring supportins suy wires shall be prohibited.
b. Antenna Tower Setback from Highway Right-of-Way. No tower that exceeds

feet (500') of USsixty feet (60') in height shall be permitted within
Highway 95 and/or State Highway 8 rights-of-way proposed site is in the U,

iLc.

MB, or I Zoning District, in which case the
of one hundred feet (100') from said right

acent

a
antenna tower

b.d.Security. Every telecommunications
access by appropriate

e-.g.L i ghting. \qEvery antenna

un
be set back a minimum

be protected from unauthorized

tower unless required by
state agency having such

m inimum required by such

at the

on antenna towers is prohibited, except for the
shall not exceed six (6) square feet on each side

be

the Federal Aviation Admini
authority, and such lighting
agency.

*f.Noise

B

which

each fi
gh
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ti

and shall not be located higher than six feet (6') above grade
sign not to exceed one (l) square foot may be provided on

) of wall or fence enclosing the facility

g!-Aesthetic Considerations.
i. Antenna towers shall be painted a neutral color consistent with the natural or built

environment of the subject site and the surrounding area unless otherwise required
by the Federal Aviation Administration or any other State or Federal agency having
such authority.



ii. Equipment shelters or cabinets shall have an exterior finish compatible with the
natural or built environment of the subject site and the surrounding area and shall
also comply with any design guidelines applicable to the particular zoning district
in which the facility is located.

iii. Antennas and cables shall be of a color identical to or closely compatible with that
of the structure to which they are attached unless otherwise required by the Federal
Aviation Administration or any applicable state or federal agency.
Telecommunications facilities located above ground in or directly adjacent to any

be
surrounded by a minimum six-foot (6') high
stone, or textured concrete block. Said wall
Landscape Buffer Yard planted adjacent to

of brick,
by a Type "A"

location providing equal or better bufferi facilities in all
other zoning districts shall be (6') high wall or
solid or slatted fence. Said fence lbe aT
Landscape Buffer Yard planted to wall or
location providing equal or better

iv. Vehicle or outdoor storage on any prohibited otherwise
permitted by the Zoning District in which is located.

v. At least one (l) stall with tumaround area shal
provided at each antenna
parking area and driveway or gravel

vl

Ancillary facilities located above eround

that the fic
adverse

fence or at an alternate

ype "A"
alternate

lbe
The

0'feetof

h.j-Co-
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for New or Existing Antenna Towers.
Towers. Prior to the issuance of any permit to relocate, alter or

modiS antenna towero the tower owner shall provide to the City a notarized
to make said antenna tower available for use by others subject

to technical and structural limitations and reasonable financial terms. The failure
of an antenna tower owner to agree to shared use or to negotiate in good faith with
potential users shall be unlawful and, among other remedies of the City, shall be
just cause for the withholding of the issuance of future antenna tower permits to
such an owner as well as revocation of antenna tower permits for any antenna tower
on which co-location is refused or unreasonably hindered.

ii. New Antenna Towers. Any new or relocated antenna tower eighty feet (80') or

st of



greater in height shall be designed and constructed to accommodate at least two (2)
additional users unless a larger number of users needs to be accommodated as

indicated by the response to the Notice provisions herein. As an alternative, a

smaller tower may be approved if the tower owner commits in writing to "swap
out" to a larger tower, or extend the tower, when needed to allow co-location space
for additional service providers. A notarized written commitment to shared use as

specified in Subsection 5j=i6,a, above shall be submitted to the Zoning
Administrator by the antenna tower applicant. The failure of the owner of an
antenna tower built with a capacity for shared use to in good faith with
potential users shall be unlawful and shall be a
among other remedies of the City, shall be just

this Ordinance and,
for the withholding of the

issuance of future antenna tower permits to as well as revocation of
antenna tower permits for any antenna
unreasonably hindered.

i=!-Antenna Tower Inventories. Prior to the
replace or alter any antenna tower, tower
Administrator an inventory of all of S

the

and in the
mile

name or number, or other
type, height, type of antenna

antennas and an

of any

location is refused or

relocate,
Zoningshall

City of Moscow
boundary. The inventory shall include
description of location incl a site map(s),
tower(s) or antenna support s) and he
assessment of available
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shelters for potential future users
additional equipment

for any new antennaj.l,_Notice of Antenna Tower
tower permit copy of a summary containing the height,
design, lo freq antennas delivered by certified mail to all
known tower

Proofof such delivery ofthe
shall application to the City. Such notification

s than 60) days prior to

discussion between the applicant and recipients
may establish a form required to be used for

request, the Zoning Administrator shall place on a list the
any user or prospective user of antenna towers to receive
ns. The failure of the party receiving such Notice to use this

process
by such

to any such Notice may be considered cause for denying requests
antenna tower permits. Such response shall be provided in writing to

the strator within forty-five (45) days of mailing and shall contain a

statement specifying desire to co-locate on the applicant's proposed tower and a
statement regarding the responder's ability to accommodate the needs of the applicant
on an existing tower or support structure owned or operated by the responder.

ie
in*ix

t@ine

the notice.

of

and shall



6. Small Wireless Facility Standards.
a. Applicability. These standards shall apply to the installation of new small wireless

facility antennas or the co-location of small wireless facilities on existins antenna
support structures. The City Council may adopt additional small wireless facilit), design
and construction standards by Resolution and the most restrictive provisions of either
shallapply.

b. Approvals. Small wireless facilities shall be subject to the administrative approval of
the Zoning Administrator. or their designee. subiect to the construction standards and

n and as
City Council

of small
antenna

the following standards.
Small

structure.

vlew
shrouds and/or

wireless faci
if the antenna is

second

are

surface. Where

shroud
to the

feet in
inch

structure. the outer diameter shall be fourteen-inch (14") maximum and the
antenna shroud shall be no more than five feet (5') tall. includins antenna. radio
head. mounting bracket. and all other hardware necessary for a complete
installation.

v. Obstruction of lishtins nrohibited. installations uDon antenna suDDort
structures containing street lights shall not obstruct. interfere with. or diminish the
lieht distribution and lightine levels of the street light fixture.
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d. Replacement Combination Lisht and Antenna Towers.
i. Existing antenna support structures (such as lieht poles) may be replaced with new

equivalent combination structures intended to accommodate the intended function
of the existing antenna support structure and accommodate a small wireless facility
subject to the following requirements:
(a) The replacement antenna support structure is of the same quality. color. desien

and style to be consistent with other existing support structures in the
crrrrrrrrndin o c.rP,- crrhiect tn the qnnrnval of the Tnnino

c The antenna

antenna will

Towers.

limitation.

shall full enclose and

antenna

closer than two hundred and

steel ztnc with

and a antenna shroud of no more than fourteen
inches (14") in diameter. All tower components and antenna shrouds shall be
painted a matching black color.

G.ZPermits Required
a. A building permit shall be required to construct, install, relocate, replace, or alter any

antenna tower. An administrative zoning permit shall be required to locate or replace
any antenna on an antenna tower or antenna support structure or for the installation of
a small wireless facility. A Conditional Use Permit shall be required as specified in
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Section 4 herein.
b. An application for any of the above-mentioned permits shall include or be accompanied

by all of the information necessary to determine and document compliance with the
regulations established herein. Where no application or permit form exists, the
application shall be in the form of a letter signed and dated by the applicant, and the
permit issuance shall be in the form of a letter of approval signed and dated by the
Zoning Administrator or a dated signature by the Zoning Administrator on the
applicable site plan.

c. Specific permit application submittal requi rements shall be by the Zoning
Administrator and may include, but are not limited to, ng:

ll
Permit application.
Site plan.
Elevation drawing(s) of the antenna tower or structure, antenna(s)
and ancillary facilities.

iv. Photo simulations from three
illustrating the anticipated visual proposed lity_l.nq!

for small wireless facili
v. Description of proposed and including locations.

Documentation of required lighting, as in Section 5.c. herein, may be

l.

of

srte

if not available at time ofdefened until prior to
application submittal.

vi. Any plans necessary to
vii. Description of the number

expected
antennas

or known capacity
tower can

xii.
xiii.
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ng proposed, as well as the
in terms of the number of

vlll study specifying the search process by which
the chosen.

as speci Section 5.k.6€= herein.
low co-location/shared use as specified in

compliance with non-ionizing electromagnetic
uency (RF) emissions standards as established by

Commission (FCC). Such documentation may be
issuance of building permit if not available at time of

to operate.
of a review by the Federal Aviation Administration (FAA) and/or

the A Division of the ldaho Transportation Department (lTD). Such
may be defened until prior to issuance of building permit if not

available at time of application submittal.
xiv. Name and address of the property owner, telecommunications service provider,

and owner of the telecommunications facility on the permit application, and a
written statement of approval of the application by the property owner.

xv. Description of proposed security measures as required in Section 5.@. herein.
xvi. A tree protection plan prepared by a certified arborist if the installation of the

wireless telecommunication facility will be located within the canopv of a street

lx
x.

F

the F



tree. or within a ten-foot radius of the base of such a tree.
4.8. Findings for Conditional Use Permit.

a. Before a Conditional Use Permit for an antenna tower may be issued, the applicant
must demonstrate, and the Zoning Board of Adjustment must find, compliance with all
of the following:
i. No existing antenna towers or antenna support structures within the necessary

geographic area for the applicant's antenna tower meet the applicant's requirements
considering (a) height, (b) structural integrity, or (c) that there are other prohibitive
conditions that render existing antenna towers or structures within
the applicant's required geographic area unsuitable.

ii. That the design of the antenna tower, including the and ancillary facilities,
minimizes visual impact and otherwise compl
Section.

lzes
will be

failed take

by

and intent of this

and/or size of
the area.

v
or

iii. That the proposed antenna tower
antenna towers or antenna support

iv. That the applicant has not previ
available shared use
otherwise.

v. These findings shall be required in
Statement of Relevant
Zoning Code.

&9. Abandonment and Removal.
a. All telecommunications faci

operator of the facil , and/or by
that the faci
servlces
the faci
request to and

rt

to

910. Affirmati
a. All
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those required for the Reasoned
in Section 4-8-4 of the

owner of the facility, by the
n six (6) months of the time

being to provide telecommunications
be required when the owner or operator of

(6) months, filed with the City a written
has approved such request. Such written

by

and

justify why the antenna tower should not be
(6) months or more, and shall commit to a date

(12) months from the date of last use, by which time the
telecommunications services to the public. Before

permit, the applicant for any antenna tower permit shall
security, such as but not limited to an open-ended bond,

the antenna tower and ancillary facilities after the facility is no
provide telecommunications services to the public.

Keep City Informed.
service providers having telecommunications facilities in the

the City shall be required to report in writing to the ZoningAdministrator
any change in the status of their operations. Change in status shall include, but is not
limited to, the following:
i. Change in or loss of license from the FCC to operate.
ii. Receipt of notice of failure to comply with the regulations of any other authority

having jurisdiction over the business or facility.
iii. Change in ownership of the company that owns the telecommunications facilities

or that provides telecommunications services.

pu
within

antenna

to the
of an



iv. Loss or termination of lease with the property owner or the owner of the
telecommunications facilities.

v. Abandonment of a facility or non-use of a facility for a period of six (6) months or
longer.

b. All telecommunications service providers having facilities in thejurisdiction ofthe City
shall file with the Zoning Administrator an annual written statement veri$ing
continued use of each of their facilities in the City's jurisdiction as well as continued
compliance with state and federal agency regulations.

SECTION 5: SEVERABILITY. Provisions of this deemed severable and
the invalidity of any provision of this Ordinance of remaining
provisions. The remaining sections of Title 4 shall be

SECTION 6: EFFECT ON OTHER the in this
Code,Ordinance are in conflict with relevant portions of Idaho,

the definitions contained within those portions of the Code be unaffected
until such time, if any, as they are to be this Ordinance.

SECTION 7: EFFECTM DATE. ve upon its passage,
approval, and publication according to law.

PASSED by the by Mayor this day of

Mayor

Laurie M.
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ATTORNEY-CLIENT PRIVILEGED
LEGAL MEMORANDUM

DATE:

TO:

FROM:

RE:

C:

June 12,2020

Mike Ray. Planning Manager

Mia Bautista, City Attorney

Municipality Limitations regarding Deployment of 5G SmallWireless Facilities

Gary J. Riedner, City Supervisor
Bill Belknap, Deputy City Supervisor

QUESTION PRESENTED

Whether thcrc are limitations placed on municipalities regulation of 5G Small Wircless Facilitics
in the Cities Rights of Way? Specifically, whether the City is permitted to deny an application for
a 5G Small Wireless Facility based on concern for adverse health effects due to RF emissions?

SHORT ANSWER

Yes, the City has limitations regarding the requirements and restrictions we place on the
deployment of Small Wireless Facilities rvithin our city limits and in our rights-of-way.

No, the City is not permitted to deny an application for a 5G Small Wireless Facility based on
concern for adverse health effects as long as the applicant is complying with the FCC's existing
regulations regarding RF emissions. The City is also not permitted to outright deny the

deployment of Small Wireless Facilities rvithin our city limits.

RELEVANT STATUTES AND REGULATIONS

47 U.S.C.224,253 and 332(c)(7)

Federal Communications Comrnission, Declaratory Ruling and Third Report and Order, In the
Matter of Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure



Investment, WT Docket No. l7-79 and WC Docket No. l7-84, Adopted September 26,2018, FCC
l8-133 (l l6 pages).

Federal Communications Commission, Declaratory Ruling and Third Report and Order. In the
Matter of Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure
Investment, WT Docket No. l7-79 and WC Dockct No. l7-84, Adopted August 2,2018, FCC l8-
lll (l40pages).

DEFINITION - SMALL WIRELESS FACILITY

The FCC relies upon the following definition of "Small Wireless Facilities," consistent with
section l.l3l2(e)(2), encompasses facilities that meet the following conditions:

(l ) The facilities-

(i) are mounted on structures 50 feet or less in height including their
antennas as defined in section I .1320(d), or

(ii) are mounted on structures no more than l0 percent taller than other
adjaccnt strucrures, or

(iii) do not extend existing structures on which they are located to a height
of more than 50 feet or by more than l0 percent, whichever is greater;

(2) Each antenna associated with the deployment, excluding associated antenna
equipment (as defined in the definition of antenna in section 1.1320(d)), is no more
than three cubic feet in volume;

(3) All other wireless equipment associated with the structure, including the
wireless equipment associated with the antenna and any pre-existing associated
equipment on the structure, is no more than 28 cubic feet in volume;

(4) The facilities do not require antenna strucnlre registration under parl 17 of this
chapter;

(5) The facilities are not located on Tribal lands, as defined under 36 CFR
800.16(x); and

(6) The facilities do not result in human exposure to radiofrequency radiation in
excess of the applicable safety standards specified in section I . 1307(b).

BACKGROUND

The history of the implementation and evolution of telecommunication regulations is extensive,
which is evidenccd by the lengthy Declaratory Rulings of the Federal Communications
Cornmission (FCC). This legal memorandum is not intended to be an in-depth review and analysis
of the FCC's authority to issue authoritative interpretations of the relevant United States Code
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(USC), or an in-depth analysis of the numerous issues discussed, but to focus on the limited
questions presented.

Thc Fcderal Communications Commission (FCC), under the leadership of Chairman Pai, has made
it clear that it "is pursuing a comprehensive strategy to Facilitate America's Superiority in 5G
Technology (the 5G FAST Plan). Thc Chairman's stratcgy includes three key components: (l)
pushing more spectrum into the marketplace; (2) updating infrastructure policy; and (3)
modernizing outdated regulations." -fcc. gov/5G

Thc FCC believes that we are on the brink of a technological revolution and failurc to spced up
the implemcntation and deployment of enhanced 4G and 5G networks could have negative effects
on job and economic growth. The FCC found regulatory requirements were unnecessarily
impeding dcployment of wireless broadband networks and took steps to remove or rcduce those
impediments to serve a greater public interest with its Declaratory Rulings. The Declaratory ruling
contained in FC l8- 133, is intended to clear the different and conflicting views regarding the scope
and nature of the limits imposcd on state and local governments through USC Sections 253 and
332.

DISCUSSION

The Commission has observed that, "Each local government may believe it is simply protecting
thc intcrests of its constituents. The tclecommunications interests of constituents, however, are
not only local. They are statewide, national and intemational as well. We believe that Congress'
rccognition of this fact was the gcnesis of its grant of preemption authority to this Commission."
(FCC I 8-133, Ps. 22-23).

The Commission provided significant legal and legislative history to support its interpretation of
the applicable United States Code regarding what particular requirements would be preempted and
addressed various court rulings interpreting the same statutes. The Declaratory Rulings address
fees and other state and local requirements that govem the deployment of small facilities.

The FCC's Third Report and Order and Declaratory Ruling, FCC l8-l ll, explains that 47 USC
224. grants the FCC with broad authority "to regulate attachmcnts to utility-owncd and controlled
poles, ducts, conduits, and rights-of-way." The Act further authorizes the FCC to "prescribe rules
to: ensure that the rates, terms, and conditions of pole attachments are just and reasonable; require
utilities to providc nondiscriminatory access to their poles, ducts, conduits, and rights of way to
telecommunications carriers..." (Pg. 4).

The FCC Declaratoryorder, FCC l8-l I l, specificallystates "section 253(a) of the Act specifies
that '[n]o State or local starute or regulation, or other State or local lcgal requircment, may prohibit
or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate
telecommunications servicc.' Notwithstanding that clear admonition, some states and localities
have adopted moratoria on the deployment of telecommunications services or telecommunications
facilities, including explicit refusals to authorize deployment and dilatory tactics that amount to de

.facto refusals to allow dcployment. To providc regulatory certainty and further deployment, we
issue this Declaratory Ruling rnaking clear that such state and local moratoria violate section
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253(a) and strike at the heart of the ban on barriers to entry that Congress enacted in that
provision." (Pg. 8a)

The FCC Declaratory Order also states "As the Eighth Circuit has explained, section 253(a) of the
Act provides 'a rule of preemption[]'that articulates a reasonably broad limitation on state and
local governments' authority to regulate telecommunications providers."l Section 253(b) provides
an exception for state requirements that are competitively neutral, consistent with section 254 of
the Act, and "necessary to preserve and advance universal service, protect the public safety and
welfare, ensure the continued quality of telecommunications services, and safeguard the rights of
consumers."2 Section 253(c) provides another set of exceptions to the limits on state and local
authority by specifying that nothing in section 253 "affects the authority of a State or local
government to manage their public rights-of-way or to require fair and reasonable compensation
from telecommunications providers, on a competitively neutral and nondiscriminatory basis, for
the use of public rights-of-way on a nondiscriminatory basis, if the compensation required is
publicly disclosed by such government." Section 253(d) requires the Commission, after notice
and comment, to preempt the enforcement of specific state or local requirements that are contrary
to section 253(a) or (b) "to the extent necessary to correct such violation or inconsistency."3
Pursuant to section 253(d), the Commission has preempted both state and local actions that prohibit
or havc the effect of prohibiting the ability of any entity to provide telecommunications services,
such as a locality's denial of franchise applications from a new competitor,a provisions in state

I Level 3 Conntc'ns. LLC. v. Ciry, of'St. Louis, Mo..477 F.3d 528, 531-32 (8th Cir. 2007) (Level 3).

2 47 U.S.C. $ 253(b); see also Weslern llireless Corp. Petitiortfor Preemption of Statutes and Rules
Regarding the Kansas Slqle Universal Senice Fund Pursuant lo Section 253 of the Conrnunications Act
of 1934. File No. CWD 98-90, Memorandum Opinion and Order, l5 FCC Rcd 16227,16231-32, para.9
(2000).

r 47 U.S.C. $ 253(d). In the discussion below, we discuss the relation berween subsections (d) and (a) and
find that the former does not preclude us from issuing this Declaratotlt pu1i,rf under subsection (a). See
frliu section IV.B.3.

a See Clsssic'Telephone, Inc.: Petitiott.for Preemption, Declaratory Ruling and Injunc'tive Relie-/,CCBPol
96-10, Memorandum Opinion and Order, I I FCC Rcd 13082, l3l0l, para.36 (1996) (C/as.sic
Telephone).
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codes that protect rural incumbents,s and a state grant of an exclusive license to provide
tclecommunications services.6" (Pg. 8a)

Declaratory Ruling FCC l8-lll. makes it clear that USC Section 253(a) bars state and local
moratoria on telecommunication services and facility deployment because they "prohibit or have
the effect of prohibiting the ability of any entity to provide any interstate or intrastate
telecommunication service."

47 U.S.C. 253 in its entirety states,

s253. REMOVAL OF BARRIERS TO ENTRY

(a) In general

No State or local statute or regulation, or other State or local legal requirement, may
prohibit or have the effect of prohibiting the ability of any entity to provide any intersrare
or intrastate telecommunications service.

(b) State regulatory authority
Nothing in this section shall affect the ability of a State to impose, on a competitively
neutral basis and consistent with section 254 of this title, requirements necessary to
preserve and advance universal service, protect the public safety and welfare, ensure the
continued quality of telecommunications services, and safeguard the rights of consumers.

(c) State and local government authority
Nothing in this section affects the authority of a State or local government to manage the
public rights-of-way or to require fair and reasonable compensation from
telecommunications providers, on a competitively neutral and nondiscriminatory basis,
for use of public rights-of-way on a nondiscriminatory basis, if the compensation
required is publicly disclosed by such government.

(d) Preemption

If, after notice and an opportunity for public comment, the Commission determines that a
State or local government has permitted or imposed any statute, regulation, or legal
requirement that violates subsection (a) or (b) of this section, the Commission shall

5 See Puhlic Utilitv Commission qf'Texas et al., Petitions.fbr Declctreton, Ruling and/or Preemption ol'
Certain Provisions ofthe Texas Puhlic Utility Regulator.,- Act ofl995,CCBPol 96-14 et al.,
Memorandum Opinion and Order, l3 FCC Rcd 3460, 3466,para.l3 (1997) (Public Utilit.v Comm'n of
Texos); Silv'er Star Telephone Company, Inc. Pelition for Preentption and Declaratorl, Ruling, CCB Pol
97-1, Memorandum Opinion and Order. l2 FCC Rcd 15639, 15658, para. 42 (1997), a.fl''d sub nont. RT
Conmtc'ns. Inc. v. FCC.20I F.3d 1264 ( lOrh Cir. 2000) (RT Commc'ns).

6 See Connect Anterica Fund (Sandwich Isles Communications, Ittc.) Petition.for Vl/aiver of the DeJinition
oJ"'Stud1,.4rea" Contained in Part 36, Appendix-Glossary and Sections 36.61t and 69.2(hh1of the
Conntission is Rules, WC Docket No. l0-90, CC Docket No. 9645, Memorandum Opinion and Order,32
FCC Rcd 5878,5888. para.26 (2017).
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preempt the enforcement of such statute, regulation, or legal requirement to the extent
necessary to conect such violation or inconsistency.

(e) Commercial mobile service providers

Nothing in this section shallaffect the application of section 332(cX3) of this title to
commercial mobile service providers.

(f) Rural markets

It shall not bc a violation of this section for a State to require a telecommunications
carrier that seeks to provide telephone exchange service or exchange access in a service
area served by a rural telephone company to meet the requirements in section 2l a(e)( I )
of this title for designation as an eligible telecommunications carrier for that area before
being perrnitted to provide such service. This subsection shall not apply-

( I ) to a service area served by a rural telephone company that has obtained an
exemption, suspension, or modification of section 25 I (c)(4) of this title that effectively
prevents a competitor from meeting the requirements of section 2la(e)( l) of this title;
and
(2) to a provider of commercial mobile services.

(June 19, 1934, ch. 652,title II, $253, as added Pub. L. 104-104, title I, gl0l(a), Feb.8.
1996, I l0 Stat. 70.)

In the Matter of Accelerating Wireless Broadband Deployment by Removing Barriers to
lnfrastructure Invcstment, WT Docket No. l7-79 and WC Docket No. l7-84, Declaratory Ruling
and Third Report and Order, Adopted September 26,2018, FCC I 8-133, the Commission stated.

"9. In the Declaratory Ruling, we note that a number of appellate courts have
articulated differcnt and often conflicting views regarding the scope and nature of
the limits Congress imposed on state and local governments through Sections 253
and332. We thus address and reconcile this split in authorities by taking three main
actions.

10. First, we express our agreement with the U.S. Courts of Appeals for the First,
Second, and Tenth Circuits that the "materially inhibit" standard articulated in 1997
by the Clinton-era FCC's Califomia Payphone decision is the appropriate standard
for detennining whether a state or local law operates as a prohibition or effective
prohibition within the meaning of Sections 253 and332.

I l. Second, we note, as numerous courts and prior FCC cases have recognized, that
state and local fees and other charges associated with the deployment of wireless
infrastructure can unlawfully prohibit the provision of service. At the same time,
courts have articulatcd various approaches to dctermining the types of fees that run
afoul of Congress's limits in Sections 253 and 332. We thus clarify the particular
standard that governs the fees and charges that violate Sections 253 and 332 when
it comes to the Small Wireless Facilities at issue in this decision.9 Namely, fees are
only permitted to the extent that they are nondiscriminatory and represent a

reasonable approximation of thc locality's reasonable costs. In this section, we also
identifu specific fee levels for the deployment of Small Wireless Facilities that
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presumptively comply with this standard. We do so to help avoid unnecessary
litigation over fees.

12. Third, we focus on a subsct of other, non-fee provisions of local larv that could
also operate as prohibitions on service. We do so in particular by addressing state
and local consideration of aesthetic concerns in thc deployment of Small Wircless
Facilities, recognizing that certain reasonable aesthetic considerations do not run
afoul of Sections 253 and 332. This responds in particular to many concems we
heard from state and local governments about deployments in historic districts."
(Pg. 3-a)

Excerpts that address the Commission's ruling on Radio Frequency (RF) emissions, fees,
aesthetics, underground infrastructure, and spacing requirements are included below.

RF Limitations:

The Declaratory Ruling made it clear that the Small Wireless Facilities are subject to the same RF
emissions exposure limits that are already in place. This Ruling does not modify the RF exposure
limits for Srnall Wireless Facilities. The City is not permitted to deny an application for a Small
Wireless Facility if the RF exposure limits are within the approved range already established.

Fees:

The Declaratory Ruling's decision regarding fees is as follows:

Based on our review of the Commission's pole attachment rate formula, which would
require fees below thc levels described in this paragraph, as well as small cell legislation
in wenty states, local legislation from certain municipalities in states that have not passed
small cell legislation, and comments in the record, we presume that the following fees
would not be prohibited by Section 253 or Section 332(c)(7): (a) $500 for non-recurring
fees, including a single up-front application that includes up to five Small Wireless
Facilities, with an additional $ 100 for each Small Wireless Facility beyond five. or $ 1,000
for non-recurring fees for a new pole (i.e., not a collocation) intended to support one or
more Small Wireless Facilities; and (b) 5270 per Small Wireless Facility per year for all
recurring fees, including any possible ROW access fee or fee for attachment to
municipally-owned structures in the ROW. (FCC l8-133, Pg 45).

Aesthetics:

The Declaratory Ruling addressed aesthetic requirements and concluded that, "aesthetics
requircments are not preempted if they are (l) reasonable. (2) no more burdensome than those
applied to other types of infrastructure deployments, and (3) objective and published in advance."
(FCC l8- 133, Pg. 45). The Declaratory Ruling further explains that "in order to establish that they
are reasonable and reasonably directed to avoiding aesthetic harms, aesthetic requirements must
be objective-i.e., they must incorporate clearly-defined and ascertainable standards, applied in a
principled manner-and must be published in advance. 'sccret' rules that require applicants to
guess at what types of deployments will pass aesthetic muster substantially increase providers'
costs without providing any public benefit or addressing any public harm. Providers cannot design
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or implement rational plans for deploying Small Wireless Facilities if they cannot predict in
advance what aesthetic requirements they will be obligated to satisfy to obtain permission to
deploy a facility ar any given site." (FCC I 8- 133, Pg. a5).

Underground Infrastructure:

Imposing a regulation that all infrastructure be deployed underground would likely amount to an
effective prohibition and not permittcd, but there may be circumstances that rvould justify
requiring such. (FCC l8-133, Pg. a6).

Minimum Spacing:

Imposing minimum spacing requirements are permitted so long as they are reasonable aesthetic
requirements, safety requirements. or any other articulable reasonable basis that is made publicly
available in advance. (FCC l8- 133, Pg. 46). Consideration should be given to the current practice
of spacing requirements, if we make the minimum spacing requirements more restrictive than our
current practice we need to be able to articulate the reasonable basis for the difference.

CONCLUSION

The City is allowed to:

I ) Develop application criteria and processes, so long as the criteria and processes are
reasonable, clearly defi ned and ascertainable;

2) Develop reasonable and targeted construction standards;
3) Charge the presumptively reasonable fees set by the FCC or set fees that are

nondiscriminatory and represent a reasonable approximation of the City's rcasonable cost;
4) hnplement reasonable and not overly burdensome aesthetic restrictions/requirements that

may include factors such as:

a. Technically feasible;
b. Compatibility with nearby land uses;
c. Traffic safety;
d. Coordinate various uses;

e. Protect integrity of historic, cultural, and scenic resources;
f. Minimum spacing; and
g. Underground infrastructure in specific circumstances.

The City is not allowed to

I ) Place a moratoria on the deployment of 5G Small Wireless Facilities in our community;
a. No express moratoria where we implemcnt laws, regulations, or legal requiremcnts

that expressly by their terms, prevent or suspend the acceptance, processing or
approval of applications or permits.

b. No de facto moratoria, where our local actions would effectively halt or suspend
the application process.

2) Deny an application for installing 5G Small Wireless Facilities on the basis it will produce
RF emissions;
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3) Implement criteria or standards that will "materially inhibit" the deployment of Small
Wireless Facilities.

Please note there are cases pending and additional actions pending with the FCC that may impact
some of the conclusions reached in this memo. I will continue to follow the progress of those
cases and watch for any additional guidance or orders the FCC may publish. I do not believe the
fact that there is pending lawsuits or matters scheduled before the FCC should slow us down from
moving forward with finalizing and implementing our ordinance, application and permitting
process.
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